Katherin Monmepennie,Widow,Appellant. John Brown and Iſabel his Wife, Reſpondents 
Ihe Appellants CASE. 


EORGE Moncreiſe (the Appellant's late Huſband) being conſumptive, and finding his uſual Strength decay, did, whilſt his Judg- 
ment was perfect and entire, call for and give Directions to one Watſon to write his laſt Will and Teſtament, which was ac- 
cordingly done; and the ſaid Will was on the 19% of November, 1707. duly executed, and the ſaid George ſoon after died. By 

this Will the ſaid George did, after Payment of his Debts, and ſeveral pious and other Legacies, give and bequeath all the reſt 
and reſidue of his Goods and Chattels whatſoever to the Appellant, whom he named ſole Executrix thereof; whih Will the Appellant 
ſoon after proved, after the Method uſed in Scotland; and the paid the pious Legacies, and ſeveral others, particularly the Sum of 150 
Pounds left to Reſpondent's Son by a former Marriage. 

The Reſpondents John and Iſabel, (who was Sifter to the {aid George) finding the ſaid Iſable neglected, and no Legacy left her by the ſaid 
Will, 1 their Action before the Lords of Council and Seſſion in Scotland, to ſet aſide and void the ſaid Will, as not having been duly 
executed, 

The ſaid Lords ſoon after the Commencement of this Action were pleasd to allow Witneſſes to be examined to prove the Way and 
Manner of executing the ſaid Will, and what Condition the ſaid George the Deceas'd was in as to his Strength, Judgment, and Memory 
at the time of ſigning the ſaid Will and Teſtament. 

The Witneſſes having been examined, the ſaid Cauſe came to be heard before the ſaid Lords, who by their Interloquitor or Sentence 
pronounc'd the 14 of Fuly, 1710. declared the ſaid Teſtament null and void, the Subſcription not being finiſhed by the Deceaſed with- 
out Afliſtance, nor executed according to Law. And by a ſecond Interloquitor pronounced the 15 of November, 1710. they found the 
Teſtator did not compleat his Subſcription, but that his Hand wavering, he was ſupported by the Writer, who aſſiſted him to write the 
laſt Syllable of his Name; and therefore they decreed the ſaid Will null and void. 

The Witneſſes being re-examined as to this Point, Whether they had heard the Teſtator own his Subſcription after the Will was ſigned, 
the ſaid Lords by their Interloquitor pronounc'd the 34 of February, found this not proved, and therefore reduced the ſaid Will. 

Which Decree, the Appellant humbly hopes, ſhall be reverſed for theſe Reaſons. 


I. The Will is in it ſelf a moſt juſt and equal Diſpoſition of the Teſtator's Goods and Chattels ; for the Teſtator having by a Deed in 
his Life- time diſpoſed of all his real Eſtate, Lands, and Tenements to his Brother, he by this his laſt Will left ſeveral Sums for pious Ules, 
and conſiderable Legacies to all his near Relations, the Refpondent Jſabel only excepted, (who had ſo much diſobliged the Teſtator by her 
very unequal Marriage with the Reſpondent John, that he never was in any good Underſtanding with her afterwards.) And ſince the 


Teſtator died without Iſſue, ro whom could he more rationally leave the Remainder of his perſonal Eſtate, after the Payment of Debts and 


Legacies z or more naturally entruſt with the Execution of his Will than the Appellant, with whom he had got a conſiderable Fortune, 
and who by her Induſtry had given him great Aſſiſtance in the Improvement he made of his Eſtate. 


IT. As this Will was moſt juſt, ſo *rwas moſt adviſed!y, regularly, and according to Law executed ; for the Teſtator did purely out of his 
own Inclination (for the Reſpondents don't ſo much as pretend that he was importun'd to it either by the Appellant, or auy of her Friends) 
call for one Watſon, in order to give him Directions to write his Will. And as all the Witneſſes agree that the Teftator was of perfect 
and ſound Judgment, ſo they likewiſe agree that he moſt diſtinctly gave Directions to the {aid Watſon to write the ſaid Will exactly as 
it now ſtands, and named and ſent for the particular Perſons he wou'd have Witneſſes to the Execution of the ſaid Will. And IFatſon 
having, according to theſe Directions writ over the Will, read the ſame to. the Teſtator; who being aſk'd if he was pleas'd therewith, 
anſwer'd he was very well pleas'd ; That thereupon the ſaid Teſtator ſign'd the fame, that he fign'd George and Mon without any 
Aſſiſtance; but WVatſin perceiving his Hand to waver, he took him by the Wriſt, and ſupported his Hand whilſt he writ the reſt of his 


Name. The Will was deliberately made, the Writer and M'itneſſes' were particularly called by the Teſtator for that purpoſe : The Will 


when writ read over to, and approved of by him whilſt he was found in bis Judgment; and tho' a Weakneſs ſeized him before he had 
quite finiſhed his Subſcription, ſo that the Writcr was obliged to ſupport his Hand till he wrote the two or three Jaſt Letters of his 
Name: Yet ſince he lived ſome time after the ſigning the ſaid Will, and he had ſo fully given Directions for drawing it in theſe Terms 
it now ſtands; which is a ſufficient Indication of his Conſent, it ought to be eſteem'd his Deed, and duly executed by him: And 
tho? there were ſome little Variation as to the Spelling from what the Teſtator ordinarily wrote, it makes no difference, ſince Indulgences 
of that kind are always to be made to dying Perſons ; nor is it of any moment, that the Witneſſes did not hear the Teſtator after he 
had ſigned the Will declare the ſame to be his Subſcription ; for that is not requir'd by the Law of Scotland in any Deeds, except only 
where the Witneſſes were not preſent, and in the Room when the Perſon figns the Deed ; then before the Witneſs can ſign it, he muſt 
declare it to be his Subſcription. But in this Caſe, all the four Witneſſes heard the Teſtator give Directions to write the Will, heard him 
approve of it when read to him, and were preſent in the Room, and ſaw him ſign it, which is all that is by the Law of Scotland 


required. 


III. Tho' the Rules laid dawn for compleating of Deeds had not been ſo nicely and exactly obſerved as they have, yet laſt Wills 
are always to be moſt favourably interpreted; and the Laws of all Nations have agreed in this, as the common Intereſt of Mankind, Ut 
ultima d:funfi voluntas ſortiatur eſfectum; and therefore ſeveral things neceſſary to compleat Deeds inter vivos are diſpenſed with in 
Wills, where the principal thing is the Indication of the Teſtators Purpoſe. And the more rational the Settlements made by the {aid 
Wills are, the more favourable Interpretation they always meet with; and there hath no Inſtance occurred where the Teltator had made 


a more rational Settlement, and had more plainly declared his Will and Intention free of all Conſtraint and Importunity, than in the 


preſent Caſe. And if the ſaid Will were reduced, the Prejudice the Appellant wou'd ſuffer wou'd be but ſmall, ſince ſhe by Law 1s 
intitled to the half of the Teſtator's Moveables, and by this Will is to have but very little more: But then the Teſtator's nearelt Rela- 
tions will be depriv'd of their ſeveral Legacies left them, particularly the Reſpondent Iſabel's own Son, by a former Marriage; and the 
Fear the Teſtator had of her prejudging her Children, was the great Reaſon he was diſobliged at her Marriage, and the pious Legacies 


given by the ſaid Will will likewiſe be void. 
For which and other Reaſons, the Appellant humbly hopes your Lordſhips will reverſe the {11d Dectee. 


J. King. 


